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In the United States Court of Appeals for the 
Ninth Circuit 


No. 12118 Civil 


FRANK W. BABCOCK, APPELLANT 
US. 


Ben C. Koepke, INDIVIDUALLY, AND AS AREA RENT 
Director, Los ANGELES DEFENSE-RENTAL AREA, 
OFFICE OF RENT CONTROL, OFFICE OF THE HOUSING 
EXPEDITER, APPELLEE 


APPEAL FROM THE DISTRICT COURT OF THE UNITED STATES FOR 
THE CENTRAL DIVISION OF THE SOUTHERN DISTRICT OF 
CALIFORNIA 


BRIEF FOR APPELLEE 


STATEMENT OF FACTS 


This is an appeal from an order of the District 
Court for the Southern District of California, Central 
Division, granting a motion by appellee, B. C. Koepke, 
sued as Ben C. Koepke, to dismiss the complaint of 
Frank W. Babcock, appellant herein, in an action 
originally filed by appellant, as plaintiff, in the Supe- 
rior Court of the State of California for the County of 
Los Angeles and removed upon petition of appellee- 

(1) 


2 


defendant to the District Court for the Southern 
District of California. 

Appellant, the owner of housing accommodations at 
660 W. Jefferson Boulevard, Los Angeles, California 
(Complaint, Para. 1), brought the action for declara- 
tory relief and an injunction against B. OC. Koepke, 
sued as Ben C. Koepke, Director of the Los Angeles 
Defense-Rental Area Office of the Office of the Hous- 
ing Expediter, and the tenants occupying the various 
units of the housing accommodations at 660 W. Jeffer- 
son Boulevard. In this action appellant sought a 
declaration that the premises were not subject to 
rent control and an injunction against Koepke re- 
straining him from issuing orders reducing the rents 
for said housing accommodations (Complaint, Paras. 
2, 10 and prayers), 

Appellant claimed that the premises were exempt 
from rent control under the provisions of Section | 
202 (ce) (3) (B) of the Housing and Rent Act of 
1947," as amended (50 U. §S. C. App. Sees. 1881, 
et seq.) in that they had not been rented for a suc- | 
cessive twenty-four month period between February 


1 Section 202 (c) (3) (B) provides: 
“(c) The term ‘controlled housing accommodations’ means 
housing accommodations in any defense-rental area, except that 


it does not include— 
% * * * * 


“(3) Any housing accommodations * * * (B) which for . 
any successive twenty-four month period during the period Feb- | 
ruary 1, 1945, to the date of enactment of the Housing and Rent 
Act of 1948, both dates inclusive, were not rented (other than to 
members of the immediate family of the landlord) as housing | 
accommodations.” 
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1, 1945 and April 1, 1948 as provided in said 
subsection. 

In support of this claim appellant alleged that the 
premises had been occupied by Marine Corps person- 
nel from prior to February 1, 1945, to June 1946, 
that they had remained unoccupied from June to 
September 1946, and had then been occupied by 
students of the University of California until August 
1947 (Complaint, Pars. 3, 4, and 5). Appellant there- 
after accepted surrender of possession from the Uni- 
versity and after remodeling and rehabilitating the 
apartments rented them individually. 

As a result of the disagreement between the Office 
of the Housing Expediter and appellant as to whether 
the premises were rented as housing accommodations 
during their occupancy by members of the Marine 
Corps and students, plaintiff commenced this action. 
Appellee, Koepke, had advised appellant that he 
proposed to issue orders fixing maximum rents which 
would require appellant to refund overcharges to 
tenants, the other defendants in the action (Petition 
of B. C. Koepke for removal from the State Court). 

Upon the filing of the complaint in the Superior 
Court of the State of California, in and for the 
County of Los Angeles, on September 16, 1948, the 
court granted a temporary restraining order enjoin- 
ing and restraining Koepke, his agents, servants, and 
employees from issuing any orders fixing or pur- 
porting to fix a maximum rent or rents for the prem- 
ises at 660 West Jefferson Boulevard and from 
claiming that the premises were subject to rent con- 
trol or taking any steps to enforce such a claim 
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pending disposition of the complaint (Order to show 
cause and temporary restraining order). 

Thereafter on September 21, 1948, B. C. Koepke 
petitioned for removal of the suit to the District Court 
of the United States for the Southern District of 
California, Central Division, showing that this was 
an action against the United States founded upon an 
Act of Congress, and a question arising under the 
Constitution and laws of the United States in which 
the amount in dispute exceeded $3,000 (Petition of 
B. C. Koepke, Area Rent Director, on behalf of the 
United States of America for removal of suit from 
the State Court). 

Pursuant to said petition, the case was removed to 
the District Court. B. C. Koepke on September 21, 
1948, moved to dismiss the cause on the grounds that 
Tighe E. Woods, the Housing Expediter, was a neces- 
sary and indispensable party-defendant, over whom 
the District Court had no jurisdiction; that B. C. 
Koepke could not be sued or enjoined unless the Hous- 
ing Expediter was a party; that the suit was one 
against the United States which had not consented to 
be sued and that the complaint failed to state a cause 
of action upon which relief could be granted (Motion 
of Ben C. Koepke to dismiss the complaint). 

The motion was argued on November 22, 1948, at 
which time the Court issued orders granting the mo- 
tion to dismiss, denying the motion for a preliminary 
injunction, discharging the order to show cause and 
retaining the temporary restraining order in effect 
until the signing of the formal order. 
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On December 7, 1948, the Court made findings of 
fact and conclusions of law substantially as follows: 


FINDINGS OF FACT 


1. Apellant owns the premises at 660 West Jefferson 
Boulevard, Los Angeles, California, within the Los 
Angeles Defense-Rental Area. 

2. Appellee is the Area Rent Director for said De- 
fense-Rental Area. ; 

3. Appellee at all pertinent times was authorized to 
issue orders fixing maximum rents pursuant to the 
Controlled Housing Rent Regulation issued Septem- 
ber 25, 1948, and for the purpose of issuing such 
orders is authorized to determine whether housing 
accommodations are controlled housing accommoda- 
tions. 

4. Defendants, other than Koepke, are tenants of 
appellant residing in the housing accommodations. 

d. On September 2, 1948, appellee by written notices 
in accordance with appropriate regulations advised 
appellant that he proposed to issue orders fixing max- 
imum rents for the said housing accommodations. 

6. Regulations issued by the Housing Expediter 
establish an administrative procedure for landlords 
desiring to secure a review of, or to appeal from 
orders of appellee fixing maximum rents. This pro- 
cedure must be presumed adequate. 


CONCLUSIONS OF LAW 


1. The motion to dismiss should be granted because: 
(a) the District Court and the State court from 
which the case was removed lack jurisdiction to 
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interfere with administrative proceedings before they 
have reached the stage of the issuance of orders 
fixing maximum rents; and 

(b) the plaintiff had an adequate remedy at law 
in that plaintiff may attack any orders fixing maxi- 
mum rents by administrative and subsequent judicial 
review or appeal or by way of defense to any 
action brought pursuant to Sections 205 and 206 
of the Housing and Rent Act, as amended, after 
plaintiff has exhausted his administrative remedies. 

2. The plaintiff is not entitled to a preliminary 
injunction against defendant because: 

(a) the District Court and the State court from 
which the case was removed lack jurisdiction to 
interfere with the administrative proceedings prior 
to the issuance of final orders fixing maximum rents; 

(b) irreparable injury will not result to the plain- 
tiff by the issuance of such orders since the plaintiff 
after exhausting his administrative remedies, may set 
up the invalidity of the orders as a defense; and 

(c) no controversy exists of which the Court should 
take judicial cognizance under the Federal Declara- 
tory Judgment Act (28 U. 8S. C. 2201, gate) or 
otherwise except to deny relief. 

3. The Court had jurisdiction of the suit as one 
arising under the Constitution, treaties or laws of the 
United States where the matter in controversy exceeds 
the sum or value of $3,000. 

4. Defendant is entitled to recover costs. 

The formal order was signed and filed on Decem- 
ber 7, 1948, and entered in the Civil Judgment Book 


fi 


on December 8, 1948. On December 9, 1948, plaintiff 
appealed from the Order of the District Court dis- 
missing the complaint. 

On December 7, 1948, after the Court’s order 
dismissing the complaint but prior to its entry in the 
Civil Judgment Book, B. C. Koepke issued orders 
reducing the rents for the various units of the hous- 
ing accommodations at 660 West Jefferson Boulevard, 
Los Angeles, California. 

Thereafter on December 9, 1948, plaintiff-appellant 
applied to this Court for an order restraining defend- 
ant-appellee for a period of ten days from issuing 
any orders purporting to fix maximum rents for said 
premises and such an order was granted as of that 
date. 

On December 14, 1948, appellant moved this Court 
for an injunction pending appeal, enjoining B. C. 
Koepke from issuing any orders fixing or purporting 
to fix maximum rents for the housing accommodations 
at 660 West Jefferson Boulevard or any part thereof. 
On December 15, 1948, appellant moved for additional 
relief consisting of an order to appellee to revoke the 
maximum rent orders issued by him on December 7, 
1948. 

The motions were argued on December 20, 1948, 
and this Court instead of acting thereon, ordered 
appellant to file a brief on the merits in ten days, 
the appellee to file a reply brief within ten days there- 
after and appellant to file a closing brief ten days 
after the filing of the reply brief. Appellant has 
designated the record and filed a statement of points 
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on appeal. However, appellee has not received any 
brief on the merits from appellant. 

In order that appellee may not be in default this 
brief has been prepared in opposition to appellant’s 
points on appeal which are as follows: 


I 


The District Court erred in finding that Appellee 
was authorized to issue orders fixing maximum rents 
applicable to the premises at 660 West Jefferson 
Blvd., Los Angeles, California, and that appellee was 
authorized in fixing such orders to determine whether 
the premises were or were not controlled housing 
accommodations. 

This is an appeal from the Court’s Finding of Fact 
Noa: 


108 


The District Court erred in finding that the Notices 
of Proceedings issued by Appellees were authorized by 
provisions of Section 840.7 of Revised Rent Proce- 
dural Regulation No. 1. 

This is an appeal from the Court’s Finding of Fact, 
No. 5. 


III 


The District Court erred in finding that the rem- 
edies afforded to appellant by Revised Rent Proce- 
dural Regulation No. 1 were adequate. 

This is an appeal from the Court’s Finding of Fact | 
No. 6. 
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IV 


The District Court erred in holding that neither it 
nor the Court from which the cause was removed had 
jurisdiction to interfere with the administrative pro- 
ceedings conducted by Appellee. 

This is an appeal from the Court’s Conclusion of 
Law No. 1 (a). 

Vv 


The District Court erred in holding that the Appel- 
lant had an adequate remedy at law. 
This is an appeal from the Court’s Conclusion of 
Law No. 1 (b). 
VI 


The District Court erred in denying a preliminary 
injunction against the appellee. 

This is an appeal from the Court’s Conclusion of 
Law No. 2. 


VII 


The District Court erred in concluding that irrep- 
arable injury did not result to appellant by the issu- 
ance of the proposed orders of the Appellee. 

This is an appeal from the Court’s Conclusion of 
Law No. 2 (b). 

aent 


The District Court erred in concluding that no con- 
troversy capable of judicial cognizance existed be- 
tween Appellant and Appellee. 

This is an appeal from the Court’s Conclusion of 
Law No. 2 (ce). 
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IX 


The District Court erred in denying Appellant’s 
Motion for Preliminary Injunction and in dissolving 4 
the temporary restraining order theretofore issued. 

This is apparently an enlargement of Point VI. 


xX 


The District Court erred in dismissing Appellant’s 
Complaint as to Appellee. 
This is apparently a general exception to Conclusion | 


of Law No. 1. 
ARGUMENT 


I 


The district court was correct in holding that appellee was | 
authorized to issue orders fixing maximum rents applicable | 
to the premises at 660 West Jefferson Boulevard, Los An- | 
geles, California, and that appellee was authorized in fixing 
such orders to determine whether the premises were or were 
not controlled housing accommodations. 


The district court found that appellee had authority | 
to issue orders fixing maximum rents applicable to | 
660 West Jefferson Boulevard under the provisions | 
of Section 825.5 of the Controlled Housing Rent Regu- | 
lations issued September 25, 1948 (13 F. R. 5706) | 
(Code of Federal Regulations, Part 825—Rent Regu- | 
lations Under the Housing and Rent Act of 1947, as ] 
amended).? The finding of the district court is 
clearly correct. 


2 Applicable portions of this regulation are printed in the A ppen- | 
dix, pp. 32-35. 
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Appellant has not attacked the validity of the Regu- 
lation and could not do so successfully. Section 825.4 
of the Regulation provides for registration of con- 
trolled housing accommodations and for establishment 
of maximum rents under Section 825.5 on failure to 
register. The Housing Expediter has delegated to 
appellee the authority to make the initial determina- 
tion as to proper rents for controlled housing ac- 
commodations in the Los Angeles Defense-Rental 
Area. As a necessary corollary appellee has the au- 
thority and obligation to apply the statute and regu- 
lation to particular situations and thereby to deter- 
mine at least preliminarily whether or not particular 
housing accommodations have been decontrolled. 
Until appellant has exhausted the administrative 
remedies provided in the statutes and applicable regu- 
lations, courts will not interfere with appellee’s 
determination. 

This has been established by several decisions of 
the Supreme Court, particularly Myers v. Bethlehem 
Shipbuilding Corporation, 303 U.S. 41 at page 50 in 
which Bethlehem contended that it was not engaged 
in interstate commerce and was therefore entitled to en- 
join the National Labor Relations Board from con- 
ducting a hearing as to its labor practices. The Court 
sald: 

The Corporation contends that, since it denies 
that interstate or foreign commerce is involved 
and claims that a hearing would subject it to 
irreparable damage, rights guaranteed by the 
Federal Constitution will be denied unless it be 
held that the District Court has jurisdiction to 
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enjoin the holding of a hearing by the Board. 
So to hold would, as the Government insists, 
in effect substitute the District Court for the 
Board as the tribunal to hear and determine 
what Congress declared the Board exclusively 
should hear and determine in the first instance. 
The contention is at war with the long settled 
rule of judicial administration that no one is 
entitled to judicial relief for a supposed or 
threatened injury until the prescribed adminis- 
trative remedy has been exhausted. That rule 
has been repeatedly acted on in cases where, as 
here, the contention is made that the adminis- 
trative body lacked power over the subject 
matter. 


In Macauley, Acting Charman of the Umted States 
Maritime Commission v. Waterman Steamship Corp., 
327 U.S. 540 at page 544, the Supreme Court followed 
the ruling in the Myers case, stating: 


Just as in the Myers case, the claim here is 
that the contracts are not covered by the ap- 
plicable statute. And the applicable statute, 
the Renegotiation Act, like the National Labor 
Relations Act in the Myers case, empowers 
administrative bodies to rule on the question 
of coverage. The Renegotiation Act authorizes 
the Chairman of the Maritime Commission to 
conduct investigations in the first instance to 
determine whether excessive profits had been 
made on contracts with the Commission. 


The district court was therefore correct in holding 
that appellee was authorized to determine whether 
the premises were controlled housing accommodations. 


13 
II 


The district court was correct in finding that the Notices of 
Proceedings issued by Appellee were authorized by Section 
840.7 of Revised Rent Procedural Regulation No. 1. 


Section 840.7 of Revised Rent Procedural Regula- 
tion No.1 (13 F. R. 2369) reads as follows: 

§ 840.7 Action by the Area Rent Director on 
his own initiative. In any case where the Area 
Rent Director pursuant to the provisions of a 
maximum rent regulation, deems it necessary 
or appropriate to enter an order on his own 
initiative, he shall, before taking such action, 
serve a notice upon the landlord of the housing 
accommodations involved stating the proposed 
action and the grounds therefor. The proceed- 
ing shall be deemed commenced on the date of 
issuance of such notice. 

As stated under I above appellee was authorized 
to determine whether the housing accommodations 
were subject to rent control. Appellee’s actions com- 
plied in all respects with the section quoted. Para- 
graph 12 of the complaint alleges that defendant 
mailed to plaintiff notice of his intention to issue 
orders fixing maximum rents for the apartments. 

The district court accordingly was fully justified 
in finding that the Notices of Proceedings were au- 
thorized by Section 840.7 of the Revised Rent Proce- 
dural Regulation. 


* Applicable portions of this regulation are printed in the Appen- 
dix, pp. 35-39. 
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III and V 


The district court was correct in finding that the remedies af- 
forded to appellant by Revised Rent Procedural Regulation 
No. 1 were adequate and that he had an adequate remedy at 
law. 

The district court found as a fact (Finding of Fact 
No. 6) that the Housing Expediter had established 
an administrative procedure for landlords who desire 
to secure a review of, or to take an appeal from, 
orders of an Area Rent Director fixing maximum 
rents and that, at this stage of the proceedings, the 
remedy afforded must be presumed to be adequate. 
The Court found as a matter of law that appellee 
had an adequate remedy at law. The review and ap- 
peal sections referred to by the Court are set out in full 
in the excerpt from the Revised Rent Procedural Regu- 
lation 1 attached hereto. The pertinent sections are 
Subpart A, Landlord’s Application for Review of 
Area Rent Director’s Action, Sections 840.11-840.13, 
inclusive; Subpart B, Appeals to the Housing Ex- 


pediter—General Provisions, Sections 840.14-840.34, © 


inclusive. 


These sections provide for review by the Regional — 
Housing Expediter of the appropriate region and — 


for appeal to the Housing Expediter. Appellant con- — 


tends that, because he must deposit the money he 


has been ordered to refund in the United States © 


Treasury if he wishes his appeal to operate as a stay, 
the appeal provisions do not afford him an adequate 
remedy at law. It is true that the appellant in this 
case is required to deposit a considerable amount of 
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money. It is also true that if appellee is correct, he 
has had the use of that money at the expense of his 
tenants. 

The Supreme Court rejected a similar argument in 
the Waterman case, supra, when it said (327 U. S. 
at p. 545) : 

Respondent urges several grounds for not 
applying the rule of the Myers case here. It 
points out that wilful failure to comply with 
the Adjustment Board’s request for informa- 
tion would subject it to penalties under the 
Act; that the Chairman of the Commission and 
the Tax Court can enforce their orders with- 
out court enforcement proceedings; that the 
Act specifically provides that the Tax Court’s 
determination is not subject to court review; 
and that, even if respondent could, subsequent 
to a Tax Court determination, have resort to 
the courts, it would be subjected to a multi- 
plicity of suits in order to recover the money 
due on the contracts. Even if one or all of 
these things might possibly occur in the future, 
that possibility does not affect the application 
of the rule requiring exhaustion of adminis- 
trative remedies. The District Court had no 
power to determine in this proceeding and at 
this time issues that might arise because of 
these future contingencies. Its judgment dis- 
missing the complaint was correct. The judg- 
ment of the Circuit Court of Appeals is re- 
versed. 


See also in this connection, Petrolewm Co. v. Com- 
mission, 304 U. 8. 209, 218; Perkins v. Lukens Steel 
Co., 310 U.S. 113, 125; Myers v. Bethlehem Ship-build- 
ng Corp., 303 U.S. 41. 


Anderson v. Schwellenbach, 70 F. Supp. 14 (N.D. 
Cal.) Three-judge Court, Judges Healy, Roche 
and Harris 
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In Gates v. Woods, 169 F. 2d 440 (C. C. A. 4th), 
Gates sought to enjoin the Housing Expediter from 
enforcing the Rent Regulations under the Housing 
and Rent Act of 1947, as amended and the district 
court dismissed the suit. On appeal, this action was 
affirmed, Judge Dobie, speaking for the Court said: 


The rule is well settled that a person must 
first exhaust the prescribed administrative 
remedy before he can seek any relief in the 
courts. As our present Chief Justice (then 
sitting in the United States Court of Appeals 
for the District of Columbia) said in Black 
River Valley Broadcasters, Inc. v. McNinch, 
LOU. 2de2asyatpecser 

‘‘It has long been the established rule that 
proceedings in equity for an injunction cannot 
be maintained where the complaining party has 
a plain, adequate, and complete remedy at law 
for the right sued upon. * * * In general, 
where there is an administrative remedy pro- 
vided by statute, it has been declared to be a 
plain, adequate, and complete remedy, barring 
injunctive relief.’’ 

* % 23 * # 


The plaintiffs have not even attempted to 
avail themselves of these administrative reme- 
dies. They argue that the rent director has 
exceeded his jurisdiction and that a, full investi- 
gation would have disclosed that the property 
in question was decontrolled. The plaintiffs, 
however, did nothing to bring the facts con- 
cerning the property to the attention of the 
rent director; rather they rushed into the State 
Court and sought an injunction to checkmate 
the Housing Expediter and his subordinates 
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from carrying out the duties imposed upon 
them by the Act. To sanction such procedure 
on their part would cut the heart out of ad- 
ministrative action and lead to chaos in the 
courts. The rule as to the exhaustion of ad- 
ministrative remedies applies just as forcibly 
when, as here, the contention is made that the 
administrative agency lacked jurisdiction over 
the subject matter. See Myers v. Bethlehem 
Shipbuilding Corp., 303 U. 8. 41, 51, and cases 
there cited. 

In Smith v. Duldner, Cleveland Area Rent Director, 
(Civil No. 25308), Judge Jones in the District Court for 
the Northern District of Ohio, Eastern Division issued 
a temporary order enjoining enforcement of an 
order of the Area Rent Director reducing rents on 
housing accommodations operated by plaintiff on the 
ground that the Housing and Rent Act of 1947 was 
unconstitutional. After its constitutionality had been 
established, Judge Jones dissolved the restraining 
order and dismissed the complaint, stating ‘‘A pro- 
ceeding in equity cannot be maintained where the 
party seeking the injunction has an adequate remedy 
at law. Rent Procedural Regulation No. 1 issued by 
the Housing Expediter, a copy of which is attached to 
defendant’s brief, provides for review and appeal of 
the orders of Area Rent Directors and therefore offers 
plaintiff a remedy at law which must at this stage be 
presumed to be adequate.’’ (See attached copy of 
Memorandum on Defendant’s Motion to Dissolve Re- 
straining Order and to Dismiss.) 

Moreover, as the Court below pointed out, in addi- 
tion to the administrative remedies, appellant has a 
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further remedy since, if appellant’s contention is 
correct and the accommodations are not subject to 
control, he will have an adequate defense to any suit 
for refund brought by a tenant after he has exhausted 
his administrative remedies. 

In the light of the foregoing it is evident that ap- 
pellant is afforded an adequate remedy at law. 


IV 


The district court was correct in holding that neither it nor the 
Court from which the cause was removed had jurisdiction to 
interfere with the administrative proceedings conducted by 
appellee. 

As a conclusion of law based on the Findings of 
Fact the district court determined that it lacked ju- 
risdiction to interfere with the administrative proceed- 
ings of appellee until they had reached a stage of 
coercive finality by the issuance of orders, and that 
appellant had an adequate remedy at law in that he 
may obtain administrative review and subsequent 
judicial review and may assert decontrol as a defense 
to suits after the exhaustion of his administrative 
remedies. The district court also concluded that the 
court from which the cause was removed had no 
jurisdiction. 

The arguments already presented have established 
that appellant may not invoke the jurisdiction of a 
district court to interfere with properly constituted 
administrative procedures. (Points I and III, supra, 
p. 13 and p.10.) This is merely another way of stating 
that district courts have no jurisdiction over admin- 
istrative procedures until the exhaustion of adminis- 
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trative remedies. Consequently the only new matter 
raised in this point is the jurisdiction of the state 
court from which the case was removed. 

It is clear that if the case was properly removed 
the jurisdiction of the state court terminated, since 
under Section 1446 (e) of the Judicial Code (Title 
28 U. S. C. 1446), once the removal is effected the 
State court ‘‘shall proceed no further.”’ 

Any civil action commenced in a State court 
against any officer of the United States for any 
act performed under color of such office may be 
removed to a district court (28 U. 8. C. 1442). This 
is such an action. In addition, it arises under the 
laws of the United States, namely the Housing and 
Rent Act of 1947, as amended (50 U. S. C. App. 
1881, et seq.), and the amount in controversy exceeds 
$3,000 and is therefore removable under 28 U. S. C. 
1331 and 1441 (b). Clearly then the case was 
properly removed and the State court was obliged 
to relinquish any jurisdiction it may have originally 
acquired. ‘T‘he conclusion of the district court as to 
lack of jurisdiction, is obviously correct. 

See Gates v. Woods, supra, for a similar state of 
facts. 


Volieaimde 1S 


The dictrict court was correct in denying a preliminary in- 
junction against appellee and in dissolving the temporary 
restraining order theretofore issued. 

As was pointed out in Gates v. Woods, supra, to 
permit interference by courts in the administrative 
proceedings of governmental agencies would result 
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in chaos. Nor is it to be assumed that such agencies 
will not act properly. Yakus v. United States, 321 
U.S. 414, 485, 489; Bradley v. City of Richmond, 227 
U. 8S. 477, 485; Lockerty v. Phillipps, 319 U. S. 182, 
186. 

In any event this suit was premature because no 
order had been entered at the time when suit was 
instituted. As the Court below found the appellant 
was not entitled to a preliminary injunction because 

(a) This Court has no jurisdiction and 
neither has the court from which the cause was 
removed jurisdiction to interfere by injunctive 
process with the administrative proceedings 
now pending before defendant Ben C. Koepke 
concerning the premises at 660 West Jefferson 
Boulevard, Los Angeles, California, designated 
as Docket No. 271860 prior to the time that any 
proposed action has become final and coercive 
by the issuance of orders fixing maximum rents. 

Moreover, there was substantial basis for denial 
of preliminary injunctive relief here. The Housing 
Expediter has heretofore promulgated an interpreta- 
tion of the Rent Regulation under the Housing and 
Rent Act of 1947, as amended,* which supports the 
proposed action ‘of appellee. The United States 
District Court for the Western District of Minnesota, 


4th Division, in Woods v. Halverson, (Civil No. 2701), | 


has approved the Expediter’s interpretation. A copy | 
of the opinion of Judge Nordbye in that case is — 


attached hereto. 


Under such circumstances the Court below in the | 


sound exercise of its discretion was justified in refus- 


1 See Appendix, p. 34 for text of the interpretation. 
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ing to issue a preliminary injunction and this Court 
should not reverse its decision. 

See Hannan v. City of Haverhill, 120 F. 2d 87 
(C. C. A. Ist) in which the Court reviews the authori- 
ties on this point and quotes with approval the fol- 
lowing from New York Asbestos Manufacturing Co. 
v. Ambler Asbestos Air-Cell Covering Co., 102 F. 
890, 891 (C. C. A. 3rd). 

The granting of a preliminary injunction is 
an exercise of a very far-reaching power, never 
to be indulged in except in a case clearly de- 
manding it; and the decision of a court of first 
instance, refusing such an injunction, will not, 
except for very strong reasons, be reversed by 
this court. 

See also Bankers Utilities Co., Inc., et al. v. Na- 
tional Bank Supply Co., Inc., et al., 53 F. 2d 432 
(C. C. A. 9th), a decision of this Court to the same 
effect. 

Clearly there was no such manifest abuse of discre- 
tion as to warrant reversal of the judgment below. 

The temporary restraining order was originally 
issued by the State court. It expired by its own terms 
when the district court disposed of the motion for a 
preliminary injunction. Schainmann v. Brainard, 
8 F. 2d 11 (C. C. A. 9th). There was accordingly no 
necessity for the district court to take any action con- 
eerming it. 

VIL 
The District Court was correct in concluding that no irrepar- 


able injury resulted to appellant by issuance of the proposed 
orders. 
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It has already been established that appellant has 
an adequate remedy at law. If his remedy is ade- 
quate, obviously there will be no injury which that 
remedy will not repair. If the Area Rent Director’s 
orders are sustained, there will be no injury to appel- 
lant. If his appeal is allowed, the orders will be re- 
voked ab initio. The invalidity of the orders will be 
a defense in any tenants’ suits which may be brought 
after administrative determination of the status of the 
properties. 

The case of Myers v. Bethlehem Shipbuilding Cor- 
poration, supra, disposed of the contention that the 
requirement that a party submit to administrative 
proceedings to establish its rights would result in 
irreparable injury. See that portion of the opinion 
quoted at page 11 of this brief. A claim of irrepar- 
able injury will not be recognized where valid admin- 
istrative procedures have been established. The Dis- 
trict Court’s holding was, therefore, correct. 


VIII and X 


1. The District Court was correct in concluding that no contro- 
versy capable of judicial cognizance existed between appel- 
lant and appellee and, therefore, was right in dismissing the 
complaint as to appellee 


Although the Court below did not cite any specific — 
facts for the above conclusions, appellee in its motion 
to dismiss had maintained that the action should be 
dismissed because the controversy was actually be-_ 
tween appellant and the Housing Expediter, who was : 
neither sued nor served. If this Court finds that the | 
Housing Expediter is an indispensable party, it should 
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sustain the conclusions of the Court below, even 
though that Court did not in fact base its conclusions 
on such grounds. 

Appellee contends that the Housing Expediter is 
an indispensable party who is not within the juris- 
diction of the Court. Primarily, it should be noted 
that all powers under the Housing and Rent Act of 
1947, as amended, are vested in the Housing Expediter 
by express provisions of Section 204 (a) of the Act. 
And by Section 204 (d), the Expediter is authorized 
to issue such regulations and orders as he may deem 
necessary to carry out the provisions of such section 
and Section 202 (c). It is the last numbered section 
which states the requirements to be fulfilled in order 
for housing accommodations to be exempt from con- 
trol because they have not been rented for twenty-four 
successive months. 

Pursuant to express authority thus conferred by 
Section 204 (d), the Housing Expediter issued the 
Controlled Housing Rent Regulation, hereafter re- 
ferred to as the ‘‘Housing Regulation.’’ By para- 
graph (b) (2) (ili) of Section 825.1 of such Regula- 
tion, as amended, the following housing accommoda- 
tions, inter alia, are exempt from rent control: 

(iii) Accommodations not rented for two- 
year period. Housing accommodations which 
for any successive 24-month period during the 
period February 1, 1945 to March 30, 1948, both 
dates inclusive, were not rented (other than to 


members of the immediate family of the land- 
lord) as housing accommodations. 
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The foregoing exemption is identical with that set 
out in Section 202 (c) (8) (B) of the Act, as amended. 

The Housing Expediter has issued an interpreta- 
tion which requires the appellee to regard the housing 
accommodations at 660 West Jefferson Boulevard as 
controlled housing accommodations (supra, p. 20). 
In instituting the proceedings complained of, appellee 
is only carrying out the order of the superior official 
in whom all powers under the Housing and Rent Act, 
as amended, are expressly vested under Section 
204 (a). 

In these circumstances, the Housing Expediter is 
an indispensable party and, therefore, this suit must 
be dismissed unless he has been sued in the right 
court and has been properly made a party. Walliams 
v. Fanmng, 332 U. 8. 490; Gnerich v. Rutter, 265 
U. S. 388; Webster v. Fall, 266 U. 8S. 507; Warner 
Valley Stock Company v. Smith, 165 U. 8S. 28; | 
Alcohol Warehouse Corporation v. Canfield, 11 FP. 
2d 214 (C. C. A. 2d); Natronal Conference on Legal- 
izing Lotteries v. Goldman, 85 F. 2d 66 (C. C. A. 2d); | 
Jewel Production v. Morgenthau, Secretary of the 
Treasury, 11 F. 390 (C. C. A. 2d); Neher v. Har- 
wood, 128 F. 2d 846 (C. C. A. 9th) ; Eighth Regional | 
War Labor Board v. Humble Oil and Refining Com- | 
pany, 145 F. 2d 462 (C. C. A. 5th). | 

In Williams v. Fanning, supra, the Postmaster 
General, after a hearing in Washington, D. C., found | 
that petitioners’ weight-reducing enterprise was | 
fraudulent. He accordingly issued a fraud order 
directing the respondent, as postmaster at Los’ 
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Angeles, where petitioners do business, to refuse 
payment of any money order drawn to the order of 
petitioners, to advise the remitter of such money 
order that payment had been forbidden, and to stamp 
‘‘fraudulent’’? on all matter directed to petitioners, 
and to return it to the senders. Petitioners sued the 
local postmaster to enjoin him from carrying out the 
order. Motion to dismiss was made on the ground 
that the Postmaster General was an indispensable 
party, and granted by the lower courts. The Su- 
preme Court reversed, and held that the motion to 
dismiss should be overruled. Speaking of Gnerich 
vy. Rutter, supra, and related cases, the Court said 
(p. 493): 

These cases evolved the principle that the 
superior officer is an indispensable party if 
the decree granting the relief sought will re- 
quire him to take action, either by exercising 
directly a power lodged in him or by having 
a subordinate exercise it for him. [Italics 
added. ] 

The Court then compared the facts and principles 
in those cases with the facts and principle laid down 
in Colorado v. Toll, 268 U. S. 228, and at the same 
time, stressed the fact that there was no conflict 
between these two lines of cases, since the Toll case 
involved a situation where ‘‘relief against the offend- 
ing officer could be granted without risk that the 
Judgment awarded would ‘expend itself on the public 
treasury or domain, or interfere with the public 
administration.’ Land v. Dollar, 330 U. 8. 731, 738”’ 
[Italics added]. 
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The Supreme Court went on to say that the decree 
in the case before it was like the decree in the Toll 
case, since it will ‘‘effectively grant the relief desired 
by expending itself on the subordinate official who 
is before the Court.’? The Court declared that it 
was the local postmaster alone ‘‘Who refuses to pay 
money orders, who places the stamp ‘fraudulent’ on 
the mail, who returns the mail to the senders.’’ Thus, 
as the Court further pointed out, if the local post- 
master ‘‘desists in those acts, the matter is at an end. 
That is all the relief which petitioners seek.’’ Com- 
paring the case before it and the facts in the Rutter 
and related cases, the Court concluded as follows 
(p. 494) : 

The decree in order to be effective need not 
require the Postmaster General to do a single 
thing—he need not be required to take new 
action either directly as in the Smith and Fall 
cases or indirectly through his subordinate as 
in the Rutter case. No concurrence on his part 
is necessary to make lawful the payment of the 
money orders and the release of the mail un- 
stamped. Yet that is all the court is asked to 
command. [Italics added. ] 

When these principles are applied to the facts in 
the instant ease, it becomes clear that the Rutter and 
related cases should control, rather than the Toll case. 

As was pointed out above, the Housing and Rent 
Act of 1947 not only vests all powers, functions, and 
duties in the Expediter, but also the power to make 
such adjustments in such maximum rents as may be 
necessary to correct inequities, or further carry out 
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the purposes and provisions of this title. The Expe- 
diter alone is further authorized and directed to re- 
move any maximum rents in any defense-rental area 
if, in his judgment, the need for continuing them no 
longer exists. 

Hence, in this case, unlike the Fanning case, we do 
not have a situation where relief can be granted 
against the subordinate employee named as a defend- 
ant without risk that the judgment would interfere 
with public administration of an Act designed to 
prevent runaway rent increases. ‘The decree here 
requested, unlike the one in the Fanning case, would 
restrain this appellee from taking action with respect 
to this appellant, which has already been held proper 
with respect to a landlord similarly situated in the 
Halverson case, supra. Clearly, its effect is to require 
the Housing Expediter to take action to reconcile the 
two situations. It thus falls squarely within the line 
of cases cited in Williams v. Fanning at page 493, 
where ‘‘the superior officer is an indispensable party 
if the decree granting the relief sought will require 
him to take action, either by exercising directly a 
power lodged in him or by having a subordinate exer- 
cise it for him.”’ 

This was the reasoning applied in Whitehall v. 
Turchi (HK. D. Pa.), No. 8078, decided March 24, 1948, 
not reported, a case squarely in point (copy of opinion 
attached hereto) where the court said: 

There is no doubt that if the Regulation is 
held invalid and the ruling sustained by the 


appellate courts, the administration of the Act 
throughout the entire country will be affected 
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and hence it cannot be said that the judgment 
awarded would not ‘‘interfere with the public 
administration.’’ Land v. Dollar, 330 U.S. 731, 
738. As a matter of fact, in that event the 
Regulation would have to be rescinded or 
changed. Otherwise, the Housing Expediter 
would be in the position of directing and re- 
quiring his subordinates, by a general regula- 
tion, to act contrary to the law. Therefore, 
‘“‘the decree granting the relief sought will” 
not only interfere with the public administra- 
tion but will ‘‘require him (the defendant’s 
superior) to take action.”?’ Walliams v. Fan- 
ning, U. 8. Supreme Court, decided December 
8, 1947. Although such a decree would not in 
terms order him to do so, the matter is one of 
substance, and if the ultimate result of the 
decree would be to compel action by the su- 
perior, the superior is an indispensable party. 

One of the cases referred to by the Supreme 
Court as evolving the principle upon which it 
rested its decision in Williams v. Fanning, 
supra, was Gnerich v. Rutter, 265 U.S. 388, and 
what was said in the opinion in that case can 
be paraphrased to fit the present case, ‘‘The act 
and the regulations make it plain that the 
(local Rent Directors) are mere agents and 
subordinates of the (Housing Expediter). 
They act under his direction and perform such 
acts only as he commits to them by the regula- 
tions. They are responsible to him and must 
abide by his direction. What they do is as if 
done by him. He is the public’s real repre- 
sentative in the matter and, if the injunction 
were granted, his are the hands which would 
be tied. All this being so, he should have been 
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made a party defendant—the principal one— 
and given opportunity to defend his direction 
and regulations.”’ 

2. The action must be dismissed because it in effect is a suit 
against the United States which has not consented thereto 
The action must be dismissed as a suit against the 

United States which cannot be sued without its con- 

sent. ‘‘No principle is better established than that 

the United States may not be sued in the courts of 
this country without its consent * * *. That the 

United States is not named in the record as a party 

is true. But the question whether it is in legal effect 

a party to the controversy is not always determined 

by the fact that it is not named as a party on the 

record, but by the effect of the judgment or decree 

which can be rendered.’? Lowsiana v. McAdoo, 234 

U. S. 627, 628, 629. See also, Transcontinental & 

Western Atrlines v. Farley, 71 F. 2d 288, 290 (C. C. A. 

2d), certiorari denied, 293 U. S. 603. 

Any judgment or decree which can be rendered in 
this ease will plainly affect the rights of the United 
States. The grave need for the continuation of rent 
control was made clear by Congress in its declaration 
of policy under Section 201 (b) of the Housing and 
Rent Act of 1947, when it declared that it ‘recognizes 
that an emergency exists and that, for the prevention 
of inflation and for the achievement of a reasonable 
stability in the general level of rents during the tran- 
sition period, as well as the attainment of other salu- 
tary objectives of the above-named Act, it is necessary 


for a limited time to impose certain restrictions upon 
820873—49—__3 
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rents charged for rental housing accommodations in 
defense-rental areas.’? With this vital public welfare 
at stake, it is plain that the Government is the real 
party in interest and the attempt made here to pre- 
vent Government officials from discharging their 
statutory responsibilities is in reality a suit against 
the United States. 

This conclusion is thoroughly supported by con- 
trolling decisions of the Supreme Court and lower 
courts. (Naganab v. Hitchcock, 202 U. 8. 473; Wells 
v. Roper, 246 U.S. 335; United States v. Griffin, 303 
U. S. 226; Mine Safety Appliance Company v. For- 
restal, 326 UMsnoil,” 

Even though the action in this case is against officers 
or agents of the United States, it is not one to enjoin 
individual action contrary to law, but rather a suit 
to restrain an officer of the Government in perform- 
ance of his official duties and, therefore, it is an action 
against the United States. Such an action will not 
lie unless the United States has consented to be sued. 
Since the United States has not consented to be sued 
in this type of proceeding, and since it is an indis- 


> Suit to restrain Secretary of the Interior from carrying out 
the provisions of Act of June 27, 1902, c. 1157, 32 Stat. 400, con- 
trolling the disposition of pine lands ceded by the Indians is, 
in effect, a suit against the United States. Maganab v. Hitchcock, 
Supra. 

Suit to enjoin Postmaster General from annulling contract for 
collecting and delivering mail in Washington, deemed one against | 
the United States. Wells v. Roper, supra. 

Suit to set aside an order of Interstate Commerce Commission 
concerning railway mail pay is not primarily one against the Com- 
mission, but is primarily against the United States. United States 
v. Griffin, supra. 
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pensable party to this case, this action against the 
Government officers must be dismissed. Lousiana v. 
McAdoo, supra; Wells v. Roper, supra; Naganab v. 
Hitchcock, supra; Bryan v. Umted States, 99 F. 2d 
549 (C. C, A. 10th), certiorari denied, 305 U. S. 661; 
Noce v. Edward C. Morgan Company, 106 F. 2d 746 
(C. C, A. 8th) ; Wilson v. Wilson, 141 F. 2d 599 (C. C. 
A. 4th); International Trading v. Edison, 109 F. 2d 
825 (App. D. C.), certiorari denied, 310 U. S. 652; 
Haskins Bros. d Company v. Morgenthau, Secretary 
of Treasury, et al., 85 F, 2d 677 (App. D. C.) ; Krug v. 
Fox, 161 F. 2d 1018 (C. C. A. 4th) ; Howard v. United 
States, 126 F. 2d 667, 668 (C. C. A. 10th), certiorari 
denied, 62 S. Ct. 1297; Ainsworth v. Barn Ball Room, 
157 F.2d 97 (C. C. A. 4th). 


CONCLUSION 


It is therefore respectfully submitted that the action 
of the District Court in dismissing the complaint and 
denying a preliminary injunction is correct, and the 
judgment should be affirmed. 

Respectfully submitted, 

Ep DUPREE, 
General Counsel, 
Huco V. Prucwa, 
Assistant General Counsel, 
NATHAN SIEGEL, 
Louise F. McCarruy, 
Special Litigation Attorneys, 
Office of the Housing Expediter, Office of the 
General Counsel, 4th and Adams Drive, 
SW., Washington 25, D. OC. 


APPENDIX 


CONTROLLED HovusInc Rent REGULATION 
(13 F. R. 5706) 


§ 825.4 Maximum rents—(a) Maximum rents m 
effect on June 30, 1947.—The maximum rent for any 
housing accommodation under $§ 825.1 to 825.12, in- 
clusive (unless and until changed by the Expediter as 
provided in § 825.5), shall be the maximum rent which 
was in effect on June 30, 1947, as established under 
the Emergency Price Control Act of 1942, as amended, 
and the applicable rent regulation issued thereunder, 
except as otherwise provided in this section. * * * 

(¢) * * a 

¥ * * * * 

If the landlord fails to file a proper registration 
statement within the time specified, the rent received 
for any rental period commencing on or after the date 
of the first renting shall be received, subject to refund 
to the tenant of any amount in excess of the maximum 
rent which may later be fixed by an order under § 825.5 
(c) (1) or (6). Such amount shall be refunded to the 
tenant within 30 days after the date of the issuance 
of the order unless the refund is stayed in accordance 
with the provisions of Revised Rent Procedural Regu- 
lation 1 (Part 840 of this chapter). If the Expediter 
finds that the landlord was not at fault in failing to 


file a proper registration statement within the time | 


specified the order under § 825.5 (c) may relieve the | 

landlord of the duty to refund. The landlord shall 

have the duty to refund only if the order under § 825.5 | 
(32) . 


r 
t 
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(c) is issued in a proceeding commenced by the Ex- 
pediter within 3 months after the date of filing of such 
registration statement. 


* %* * %* * 


§ 825.5 Adjustments and other determinations.— 
This section sets forth specific standards for the ad- 
justment of maximum rents. In applying these 
standards and entering orders increasing or decreas- 
ing maximum rents, the Expediter shall give full 
consideration to the correction of inequities In maxi- 
mum rents and the purposes and provisions of the 
Housing and Rent Act of 1947, as amended. 

In the circumstances enumerated in this section, the 
Expediter may issue an order changing the maximum 
rents otherwise allowable or the minimum space, 
services, furniture, furnishings or equipment required, 
except in cases where an order increasing or decreas- 
ing the maximum rent on the same facts and grounds 
was entered under the rent regulations issued pur- 
suant to the Emergency Price Control Act of 1942, 
as amended. 

& ¥ aS % % 


(c) Grounds for decrease of maximum rent.—The 
Expediter at any time, on his own initiative or on 
application of the tenant, may order a decrease of 
the maximum rent otherwise allowable only on the 
grounds that: 

(1) Rent higher than rents generally prevatling.— 
The maximum rent for housmg accommodations es- 
tablished under paragraph (c), (d), (e), (g), or (Jj) 
of section 4 of the Rent Regulation for Housing, 
issued pursuant to the Emergency Price Control Act 
of 1942, as amended, or under § 825.4 (c) or (e) is 
higher than the rent generally prevailing in the 
defense-rental area for comparable housing accom- 
modations on the maximum rent date. 

Where the maximum rent for said housing accom- 
modations was originally established under paragraph 
me), (d), (e)s-or (G) of section 4 of the Rent 
Regulation for Housing, issued pursuant to the Emer- 
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gency Price Control Act of 1942, as amended, and 
the landlord failed, due to his fault, to file a timely 
proper registration statement, the rent received for 
any rental period commencing on or after July 1, 
1947 shall be received subject to refund to the tenant 
of any amount in excess of the maximum rent which 
may later be fixed by an order under this section. 
Such amount shall be refunded to the tenant within 
30 days after the date of the issuance of the order, 
unless the refund is stayed in accordance with the 
provisions of Revised Rent Procedural Regulation 1 
(Part 840 of this chapter). The landlord shall have 
the duty to refund only if the order under this section 
is issued in a proceeding commenced by the Expediter 
within 3 months after the date of filing of such 
registration statement. 
* & % * % 


APPENDIX—INTERPRETATIONS 


LEASES MADE UNDER SECTION 204 (B) OF THE HOUSING 
AND RENT ACT OF 1947, AS AMENDED 
% ¥ ¥ ¥ % 


DECONTROL OF CERTAIN CLASSES OF HOUSING 
ACCOMMODATIONS 
* * * % * 


VI. Housing accommodations not rented for any 
successive twenty-four-month period between Febru- 
ary 1, 1945, and March 30, 1948. 

% % 


* * * 


9. Housing accommodations which were exempt 
from rent control during two-year period.—Where 
during the two-year period housing accommodations 
were rented under circumstances which caused the 
renting to be exempt from the rent regulations, the 
mere fact that such an exemption existed does not | 
result in decontrol. 

oe * % * * 


Another example of the same principle is the fol- 


lowing: A college dormitory was occupied by stu- 
dents during the two-year period under circumstances 
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which made rooms exempt from rent control. After 
the two-year period, the college proposes to rent the 
rooms in the structure to professors or other persons 
on an ordinary landlord-tenant basis. Such a rent- 
ing would be subject to rent control because, although 
the rooms in the dormitory were exempt during the 
two-year period, they were in fact rented to persons 
other than members of the landlord’s immediate 
family. 


REVISED RENT PROCEDURAL REGULATION No. 1 
(13 F. R. 2369) 


SUBPART A—-LANDLORDS’ PETITION 3 AND TENANTS 
APPLICATIONS 


§ 840.7 Action by the Area Rent Director on his 
own initiative—In any case where the Area Rent 
Director pursuant to the provisions of a maximum 
rent regulation, deems it necessary or appropriate 
to enter an order on his own initiative, he shall, before 
taking such action, serve a notice upon the landlord of 
the housing accommodations involved stating the pro- 
posed action and the grounds therefor. The proceed- 
ing shall be deemed commenced on the date of issu- 
ance of such notice. 


LANDLORD’S APPLICATION FoR REVIEW OF AREA RENT 
’ DIRECTOR’S ACTION 


§ 840.11 Landlord’s application for review.—(a) 
Any landlord, except a landlord subject to an order 
issued pursuant to § 840.8 (c¢), whose petition for ad- 
justment or other relief has been dismissed or denied 
in whole or in part by the Area Rent Director, or 
any landlord subject to an order entered by the Area 
Rent Director on his own initiative, may file with 
the Area Rent Director an application for review of 
such determination by the Regional Housing Ex- 
pediter for the region in which the defense-rental area 
office is located: Provided, That any landlord subject 
to an order entered under section 5 (d) of any maxi- 
mum rent regulation or subject to an order entered 
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by the Area Rent Director under § 840.7, may either 
apply for review of such order as provided in this 
section, or may appeal any provision of such order 
as provided in § 840.14 and following of this part. 
An application for review shall be filed in triplicate 
upon forms prescribed by the Housing Expediter and 
pursuant to instructions stated on such forms. Upon 
the filing of an application for review or appeal with 
respect to such determination, the Area Rent Director 
shall forward the record of the proceedings, with 
respect to which such application for review is filed, 
to the appropriate Regional Housing Expediter, or, 
in the case of an appeal, to the Housing Expediter: 
Provided, however, That the Area Rent Director, 
within fifteen days after the filing of such appheation 
for review or appeal, may grant the relief requested 
therein, in whole or in part, by revoking or modifying 
his order upon reconsideration, without notice, except 
where such order has the effect of requiring the land- 
lord to make a refund to the tenant. pursuant to the 
rent regulations and the landlord has obtained a stay 
of his obligation to refund in accordance with the 
provisions of this part. 

Within ten days after date of issuance of an order 
upon reconsideration by the Area Rent Director, the 
landlord shall file in the Area Rent Office a writ- 
ten statement electing either to withdraw or to con- 
tinue in effect the pending appleation for review 
or appeal. If such statement is not filed within the 
time provided the appleation for review or appeal 
shall be dismissed. ° 

(b) Applications for review may be filed within 
sixty (60) days after the date of issuance of the 
determination to be reviewed. An application for 
review which is not filed within the specified time or- 
dinarily will be dismissed unless special circumstances 
are shown to justify a later filing. 

(c) Where the effect of an Area Rent Director’s 
order is to require a landlord to make a refund to 
the tenant in accordance with the provisions of section 
4 (ec), 4 (e), 5 (b) (2), or 5 (ce) (1) of the Controlled 
Housing Rent Regulation, section 5 (b) (2) of the 
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Rent Regulation for Controlled Rooms in Rooming 
Houses and other Establishments, section 4 (¢), 4 (e), 
5 (b) (2), or 5 (e) (1) of the Controlled Housing 
Rent Regulation for New York City Defense-Rental 
Area, section 5 (b) (2) of the Rent Regulation for 
Controlled Rooms in Rooming Houses and Other 
Establishments in New York City Defense-Rental 
Area, section 4 (ce), 4 (e), 5 (b) (2), or 5 (e) (1) of 
the Controlled Housing Rent Regulation for Miami 
Defense-Rental Area, section 5 (b) (2) of the rent 
regulation for Controlled Rooms in Rooming Houses 
and Other Establishments in Miami Defense-Rental 
Area, or section 4 (c), 4 (e), (5) (b) (2), or 5 (e) (1) 
of the Controlled Housing Rent Regulation for At- 
lantic County Defense-Rental Area, the obligation to 
refund shall be stayed if the landlord, within thirty 
(30) days after the date of issuance of said order, 
duly files an application for review together with a 
refund transmittal memorandum directed to the Re- 
cional Budget and Finance Officer on forms preseribed 
by the Housing Expediter, accompanied by a certified 
cheek or money order in the amount of the refund 
payable to the U. S. Treasurer, and such additional 
information and documents as may be required. The 
money so deposited shall be distributed pursuant to 
the order of the Regional Housing Expediter or in 
accordance with the final disposition of the pro- 
ceedings. 

§ 840.12 Action on application for review.—Upon 
the filing of an application for review in accordance 
with § 840.11 and after due consideration the Regional 
Housing Expediter may, by appropriate order, affirm, 
revoke, or modify, in whole or in part, the determina- 
tion of the Area Rent Director sought to be reviewed, 
or, if considered necessary or appropriate, may re- 
mand the proceedings to the Area Rent Director for 
further action not inconsistent with the determination 
of the Regional Housing Expediter. In any ease 
where an application for review does not conform in 
a substantial respect to the requirements of this part, 
the Regional Housing Expediter may dismiss such 
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application. An order entered by a Regional Hous- 
ing Expediter upon an application for review shall 
be effective and binding until changed by further 
order and shall be final subject only to appeal as 
provided in § 840.14 and following of this part. An 
order entered by a Regional Housing Expediter upon 
an application for review may be revoked or modified 
at any time, Provided, however, Due notice of the 
intention so to revoke or modify was previously given 
to the applicant. 

Tf the effect of the order of the Area Rent Director 
is to require a refund of rent to the tenant under 
section 4 (ec), 4 (e), 5 (b) (2), or 5 (e) (1) of the Con- 
trolled Housing Rent Regulation, section 5 (b) (2) 
of the Rent Regulation for Controlled Rooms in 
Rooming Houses and Other Establishments, section 
4 (c), 4 (e), 5 (b) (2), or 5 (ce) (1) of the Controlled 
Housing Rent Regulation for New York City Defense- 
Rental Area, section 5 (b) (2) of the Rent Regulation 
for Controlled Rooms in Rooming Houses and Other 
Establishments in New York City Defense-Rental 
Area, section 4 (c), 4 (e), 5 (b) (2), or 5 (e) (1) of 
the Controlled Housing Rent Regulation for Miami 
Defense-Rental Area, section 5 (b) (2) of the rent 
regulation for Controlled Rooms in Rooming Houses | 
and Other Establishments in Miami Defense-Rental | 
Area, or section 4 (c), 4 (e), 5 (b) (2), or 5 (e) (1) 
of the Controlled Housing Rent Regulation for At- 
lantic County Defense-Rental Area, the modification 
or revocation of said order by the Regional Housing 
Expediter or by the Area Rent Director upon remand, 
as it affects the refund, shall be retroactive if a stay 
has been obtained pursuant to § 840.11. 

§ 840.13 Receipt of oral testimony—(a) In most 
cases, evidence in application for review proceedings 
will be received only in written form. This procedure ] 
is most conducive to the fair and expeditious disposi- 
tion of such proceedings. However, the person filing 
an application for review may request the receipt of 
oral testimony. Such request shall be accompanied 
by a showing as to why the filing of affidavits or 
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other written evidence will not permit the fair and 
expeditious disposition of the application. _ 

(b) In the event that the Regional Housing Ex- 
pediter orders the receipt of oral testimony, notice 
shall be served on the person filing the application, 
not less than five (5) days prior to the receipt of 
such testimony, which notice shall state the time and 
place of the hearing and the name of the presiding 
officer designated by the Regional Housing Expediter. 

(c) A stenographic report of any hearing of oral 
testimony shall be made, a copy of which shall be 
available during business hours in the appropriate 
Regional or Area Office. 


SUBPART B—-APPEALS TO THE HOUSING EXPEDITER 


Introduction.—Subpart B deals with ‘‘appeals’’ to 
the Housing Expediter. An appeal is the means pro- 
vided for landlords to make formal objections to a 
maximum rent regulation or order. 

The filing and determination of a proper appeal 
is ordinarily a prerequisite to obtaining judicial re- 
view of administrative determinations. At any time 
during the administrative consideration of an appeal 
directed solely to a regulation, the Housing Expediter 
may refer the appeal to the Area Rent Director for 
the area from which the appeal arises and request 
such Area Rent Director to make recommendation 
with respect to the disposition of the appeal. 


HOUSING AND RENT ACT OF 1947, AS AMENDED (50 U. S. 
C. A. SECS. 1881, ET SEQ.) 


SEc. 201. (b) The Congress therefore declares that 
it is its purpose to terminate at the earliest prac- 
ticable date all Federal restrictions on rents on hous- 
Ing accommodations. At the same time the Congress 
recognizes that an emergency exists and that, for the 
prevention of inflation and for the achievement of 
a reasonable stability in the general level of rents 
during the transition period, as well as the attain- 
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ment of other salutary objectives of the above-named 
Act, it is necessary for a limited time to impose cer- 
tain restrictions upon rents charged for rental hous- 
ing accommodations im defense-rental areas. Such 
restrictions should be administered with a view to 
prompt adjustments where owners of rental housing 
accommodations are suffering hardships because of 
the inadequacies of the maximum rents applicable to 
their housing accommodations, and wnder procedures 
designed to minimize delay in the granting of neces- 
sary adjustments, which, so far as practicable, shall 
be made by local boards with a minimum of control 
by any central agency. 

Sec. 202. As used in this titl—_ * * * 

(c) The term ‘‘controlled housing accommodations”’ 
means housing accommodations in any defense-rental 
area, except that it does not ineclude— * * * 

(8) any housing accommodations * * * (B) 
which for any successive twenty-four month period — 
during the period February 1, 1945, to the date of © 
enactment of the Housing and Rent Act of 1948, 
both dates inclusive, were not rented (other than 
to members of the immediate family of the landlord) 
as housing accommodations; * * * 

Sec. 204. (a) The Housing Expediter shall admin- 
ister the powers, functions, and duties under this 
title; and for the purpose of exercising such powers, 
functions, and duties, and the powers, functions, and 
duties granted to or imposed upon the Housing Ex- 
pediter by title I of this Act, the Office of Housing 
Expediter is hereby extended until the close of March 
31, 1948. 

(b) (1) Subject to the provisions of paragraphs 
(2) and (8) of this subsection, during the period 
beginning on the effective date of this title and ending 
on the date this title ceases to be in effect, no person 
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shall demand, accept, or receive any rent for the 
use or occupancy of any controlled housing accom- 
modations greater than the maximum rent established 
under the authority of the Emergency Price Control 
Act of 1942, as amended, and in effect with respect 
thereto on June 30, 1947: Provided, however, That 
the Housing Expediter shall, by regulation or order, 
make such individual and general adjustments in such 
maximum rents in any defense-rental area or any 
portion thereof, or with respect to any housing accom- 
modations or any class of housing accommodations 
within any such area or any portion thereof, as may 
be necessary to remove hardships or to correct other 
inequities, or further to carry out the purposes and 
provisions of this title. In the making of adjust- 
ments to remove hardships due weight shall be given 
to the question as to whether or not the landlord 
: is suffering a loss in the operation of the housing 
- accommodations. 


Woods v. Halverson, D. C. Minn., 4th Div. 
MEMORANDUM 


The primary question before the Court is whether 
| apartments 1, 0, 7, 8, and 9 were housing accommoda- 
| tions as that term is used in Section 202 (c) (3) (B) 
of the Act, which exempts any housing accommoda- 
tions from the Act which were not rented as such 
for any successive 24 month period from February 1, 
| 1945 to the date of the enactment of the Housing 
| and Rent Act of 1948. 

The premises in question consist of a three-story 
house in a residential area of this city. During the 
| 24 month period in question, the first floor of the 
building was being used as a school, and the second 
| and third floors, consisting of dormitory rooms, were 
| rented to the students, faculty and employees of the 
school. It is recognized that, during this period, the 
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school was operated for profit, and during the school 
year those who occupied the premises paid the re- 
quired consideration to the school as rent for such 
accommodations. The rooms thus occupied on the 
second and third floors were physically segregated 
from the portion of the building on the first floor, 
where the classes of the school were conducted. 
During the time these premises were occupied by 
the school, they were exempted from the housing 
regulations by Section 1 (b) (8), Rent Regulation 
for Hotels and Rooming Houses, because the rooms 
were used in connection with an educational institu- 
tion. It appears that the predominant part of the 
space in the building durimg the time a school was 
conducted therein was used for housing students, 
faculty, etc. It seems clear that, upon the school’s 
discontinuing the use of the premises, this house 
became subject to rent control if it can be said that 
the second and third floors were rented as housing 
accommodations during the 24-month period. 
Upon consideration of the showing made herein, it 
‘seems evident that these rooms were rented as housing 
accommodations during the period in question. The 
second and third floors were not occupied for commer- 
cial purposes and had no other use except to provide 
housing accommodations for the students, faculty, and 
employees of the school. Were it not for the exemp- 
tion granted to the school, these premises would have 
been under rent control during this period. The fact 


that the availability of the housing accommodations — 


was limited to students, faculty, and employees of the 
school does not detract from their status as housing 
accommodations. No good reason is suggested why a 
sensible and practicable interpretation should not be 
accorded to Section 202 (c) (3) (B) of the Act in de- 
termining whether the present housing accommoda- 
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tions are subject to the Act. There is no commercial 
venture which is now being conducted in these prem- 
ises other than the furnishing of housing accommoda- 
tions. HFrom every practical consideration, the 
premises were rented as housing accommodations dur- 
ing the period in question, and the school being con- 
ducted on the first floor, although related to the use 
of the second and third floors, did not change the char- 
acter of the use of the housing accommodations 
therein. If a school had been conducted on the first 
floor and the second and third floors occupied by ten- 
ants having no relation to the school, one would not 
question a finding that the upper floors were rented 
as housing accommodations within the meaning of the 
Act. The relationship of the tenants to the school does 
not change the kind of use for which the space was 
utilized. 
Some point is made of the fact that apartments 7, 
8, and 9 were not subject to the Act because they were 
created by conversion and not completed until after 
February 1, 1947. While there is competent evidence 
that they were fully completed prior to that date, the 
benefit of any doubt may be given to the defendant. 
| 
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She relies on Section 202 (c) (3) (A), which provides 
that housing accommodations are decontrolled where 
“the construction of which was completed on or after 
February 1, 1947, or which are additional housing ac- 
/commodations created by conversion on or after 
February 1, 1947.’’ Apartments 7, 8, and 9 were 
formerly a large room. This room was converted into 
three apartments and the conversion took place before 
| February 1947. There may be some question as in- 
dicated above as to whether or not there were a few 
Items unfinished on February 1, 1947, but the conver- 
sion as such had been consummated before that date ; 
in fact, students of the school were occupying these 
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converted rooms prior to February Ist. Moreover, it 
would seem that the term ‘‘completed’’ as’used in Sec- 
tion 202 (c) (3) (a) 1s used in connection with new 
construction, not conversion. 

Let this memorandum be made a part of the fore- 
going Findings of Fact, Conclusions of Law and Order 
for Judgment. 

Gunnar H. Norppye, 
Judge. 


In the District Court of the United States for the 
Northern District of Ohio, Eastern Division 
Hazei L. SMITH, PLAINTIFF 

US. 
Kart DULDNER, CLEVELAND AREA Rent DIREcToR, 
DEFENDANT 


Civil No. 25308 


MEMORANDUM ON DEFENDANT’S MoTION TO DISSOLVE 
RESTRAINING ORDER AND TO DISMISS. 


JONES, J.:_ On December 3, 1947, this Court issued a 
temporary order enjoining enforcement of an order 
of the Area Rent Director reducing the rents of cer- 
tain housing accommodations operated by plaintiff. 
Plaintiff sought a permanent injunction against the 
enforcement of the rent reduction order on the 
grounds that (1) the Housing and Rent Act of 1947, 
pursuant to which the rent order was issued, was un- 
constitutional and invalid, and (2) the procedure 
followed by defendant prior to the issuance of the rent 
order, and the order itself, constituted violations of 
due process of law. Plaintiff further alleged that] 
she had no adequate remedy at law against the conse- 
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quences of the allegedly invalid rent order and would 
suffer irreparable injury by reason of its issuance. 

The matter now for consideration is defendant’s 
motion to dissolve the temporary restraining order and 
to dismiss the complaint. 

Briefly, the facts, as alleged in the complaint are as 
follows: 

Plaintiff operates a rooming house containing ap- 
proximately twenty rental units. On November 3, 
1947, plaintiff received a notice from the defendant 
Area Rent Director to the effect that he proposed 
to reduce the maximum rents for plaintiff’s rental 
units. Plaintiff duly filed objections to the proposed 
reduction with the defendant. Notwithstanding the 
objections, defendant issued an order, dated and pur- 
porting to become effective on November 24, 1947, 
reducing the maximum rents for plaintiff’s rental 
units in varying amounts ranging from 30 to 60 per- 
cent of the maximum rents theretofore in effect. The 
petition for an order enjoining enforcement of the 
order issued by defendant was subsequently filed in 
this court. 

On November 20, 1947, this Court held the Housing 


and Rent Act of 1947 to be unconstitutional in Vooeds 
_v. The Cloyd Miller Company, 74 F. Supp. 546. It 


Was upon the basis of its decision in the Miller case 
that this Court overruled defendant’s first motion to 
dismiss and issued the temporary restraining order. 


| The fact that plaintiff had not alleged that she had 


exhausted her administrative remedy was immaterial 
inasmuch ag the law upon which the procedure was 
based had been held to be invalid. The Supreme 


Court subsequently reversed this Court in the Miller 


case, 68 S. Ct. 421, holding the Housing and Rent 


Act of 1947 to be constitutional. Thus, one of the 


grounds alleged in support of plaintiff’s petition for 
820873—49—_4 
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an injunction became untenable and the plaintiff 
became precluded from asserting the other ground, 
i. e., the illegality of the procedure followed by the 
Rent Director in issuing his order, since she had not 
alleged that she had exhausted her administrative 
remedies. 

A proceeding in equity for an injunction cannot be 
. maintained where the party seeking the injunction 
has an adequate remedy at law. Rent Procedural 
Regulation No. 1 issued by the Housing Expediter, a 
copy of which is attached to defendant’s brief, pro- 
vides for review and appeal of the orders of Area 
Rent Directors and therefore offers plaintiff a remedy 
at law which must, at this stage, be presumed to be 
adequate. 

Although plaintiff contends that, on a motion to 
dismiss, all of the allegations of her complaint must 
be accepted as true; but Rule 12 (b), Rules of Civil 
Procedure, provides that on a motion to dismiss for 
failure to state a claim upon which relief may be 
granted, wherein matters outside of the pleadings are_ 
presented, ‘‘the motion shall be treated as one for 
summary judgment * * *.’? This provision author- 
izes the Court to consider and decide issues of law 
where there appears to be no dispute as to the facts. 

The temporary restraining order herein will be dis- | 
solved and the case dismissed on the ground that 
plaintiff has not stated a claim upon which relief in 
equity may be granted in that she has an adequate | 
remedy at law. 

Since Procedural Regulation No. 1 limits the num- 
ber of days following the issuance of an order within’ 
which an application for review or an appeal may be) 
filed it is ordered that the time from December 3, 1947, 
to and including the date of this dismissal and vaca- 


47 


tion not be included in calculating the number of days 
within which plaintiff may apply for review or appeal 
of the Rent Director’s order of November 24, 1947. 


(S) Jones, United States District Judge. 
SEPTEMBER 23, 1948. 


In the District Court of the United States for the 
Eastern District of Pennsylvania 


Civil Action No. 8078 


WHITEHALL, INc. 
v. 


JosEpH T. TurcH1, Rent Director, PHILADELPHIA 
DEFENSE RENTAL AREA 


Sur Motion to DisMIss THE COMPLAINT 
March 24, 1948 


Before KirKPATRICK, J. 

The plaintiff corporation is the owner of a build- 
ing referred to in the complaint as ‘‘ Whitehall Apart- 
| ment Hotel.’’ It applied to the defendant, the Rent 
| Director of the Philadelphia Defense Rental Area, 
for decontrol and the application was denied, the 
reason given being that ‘‘On June 30, 1947, none of 
the units in the establishment received all of the five 
| services specified in the Housing and Rent Act of 
1947.”’ 

In the present action the plaintiff asserts that the 
order of the defendant is invalid and asks the Court 
for injunctive relief against its enforcement and for 
a declaration that it is invalid and unenforceable. 
| The defendant has moved to dismiss the complaint 
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on the grounds that the Housing Expediter, who — 
cannot be served with process in this District, is an 
indispensable party, and also because it fails to state 
a claim upon which relief can be granted. | 
The constitutionality of the Housing and Rent Act | 
of 1947 can no longer be doubted in view of the de- | 
cision of the Supreme Court in Tighe E. Woods v. 
The Cloyd W. Miller Co., decided February 16, 1948. 
The pertinent portion of the Act provides, Sec. 202, — 
‘““(¢) the term ‘controlled housing accommodations’ 
means housing accommodations in any defense-rental — 
area, except that it does not include—(1) those hous- 
ing accommodations, in any establishment which is 
commonly known as a hotel in the community in 
which it is located, which are occupied by persons 
who are provided eustomary hotel services such as 
maid service, furnishing and laundering of linen, 
telephone and secretarial or desk service, use and 
upkeep of furniture and fixtures, and_ bellboy 
celvice “| ea 
The Regulation of the Housing Expediter there- 
under provides, Sec. 1, ‘‘(b) Housing to which this | 
regulation does not apply * * * (7) Gi) Housing 
accommodations in a hotel * * * which are occu-— 
pied by persons who are provided customary services — 
including maid service, furnishing and laundering of 
linen, telephone and secretarial or desk service, use 
and upkeep of furniture and fixtures, and bellboy — 
penvices  * 15%? | 
The plaintiff’s attack upon the defendant’s order 
proceeds along two distinct lines. The first is that 
the Regulation (assuming its validity) does not au-— 
thorize it. The order was expressly based on what 
amounts to a finding that none of the units in the 
plaintiff’s building recevved all the services enum- 
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erated in the Act.* The argument is that the word 
“nrovided’”’? which appears in both the Act of Con- 
gress and the Regulation means merely that the serv- 
ices enumerated must be made available to the tenant, 
that readiness to serve (regardless of whether an ad- 
ditional charge is made) is the test, and that the fact 
that the tenants of its building did not receive all the 
services is immaterial inasmuch as there is nothing 
to show that they might not have had them all. 
Hence, says the plaintiff, the defendant acted outside 
the scope of his authority under both the statute and 
the Regulation and illegally. 

If this were the sole basis of the plaintiff’s case, the 
complaint would have to be dismissed because the 
plaintiff has not availed itself of the administrative 
remedy provided by the Regulations. Yakus_ v. 
United States, 321 U.S. 414. 

The second line of attack is directed at the position 
taken by the local Rent Director, as disclosed by his 
order, that, in order to entitle the building to de- 
control, all of the five services must be present in 
the case of each tenant. In so ruling, the Rent 
Director acted in accordance with and, in fact, as 
}required by the Regulation. he plaintiff, however, 
‘contends that the Regulation illegally narrows the 
statutory definition of properties exempted from 
control. The Act said ‘‘customary hotel services 
mo as * * *” naming five. The Regulation 
says ‘“‘customary hotel services including * * *??, 
‘the five. If the word “including”’ means that the Aas 
named ave irreducible minimum, the Rent Director 
would be compelled by the Rceuenon to refuse de- 
}control in any case in which less than five were 
furnished. Thus, in this branch of the case, the 
defendant’s order stands or falls with the Regula- 
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tion. If the plaintiff’s argument on this point be 
accepted, then the decree of this Court would neces- 
sarily have to declare the Regulation invalid and 
illegal, and that, in substance, is what the plaintiff 
asks the Court to do. 

There is no doubt that if the Regulation is held 
invalid and the ruling sustained by the appellate 
courts, the administration of the Act throughout the 
entire country will be affected and hence it cannot 
be said that the judgment awarded would not ‘‘inter- 
fere with the public administration.’’ Land v. Dollar, 
330 U. 8. 731, 738. As a matter of Tact, im than 
event the Regulation would have to be rescinded or 
changed. Otherwise, the Housing Expediter would” 
be in the position of directing and requiring his sub-_ 
ordinates, by a general regulation, to act contrary 
to the law. Therefore, ‘‘the decree granting the relief 
sought will’? not only interfere with the public ad- 
ministration but will ‘‘require him (the defendant’s 
superior) to take action.”” Williams v. Fanning, 
U.S. Supreme Court, decided December 8, 1947. Al- 
though such a decree would not in terms order him 
to do so, the matter is one of substance, and if the 
ultimate result of the decree would be to compel 
action by the superior, the superior is an indis- 
pensable party. 

One of the cases referred to by the Supreme Court 
as evolving the principle upon which it rests its deci- 
sion in Williams v. Fanning, supra, was Gnerich v. 
Rutter, 265 U. S. 388, and what was said in the 
opinion in that case can be paraphrased to fit the 
present case, ‘‘The act and regulations make it plain 
that the (local Rent Directors) are mere agents and 
subordinates of the (Housing Expediter). They act 
under his direction and perform such acts only as 
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he commits to them by the regulations. They are 
responsible to him and must abide by his direction. 
What they do is as if done by him. He is the 
public’s real representative in the matter, and, if the 
injunction were granted, his are the hands which 
would be tied. All this being so, he should have been 
made a party defendant—the principal one—and given 
opportunity to defend his direction and regulations.’’ 
‘I'he motion to dismiss 1s therefore granted. 
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